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From the Chair and Editor

H
In this issue of the Newsletter, we are privileged to present articles from two distin-
guished land use attorneys—Lora Lucero, AICP, and Michael M. Berger.  Lora practices 
in New Mexico, is a member of the APA’s Amicus Curiae Committee, and edits Plan-
ning and Environmental Law.  Michael, who practices out of southern California, focus-

es on land use appeals and has argued four important takings cases before the United States Su-
preme Court.

The point-counterpoint style of this edition of the Newsletter is unlike our usual single feature 
article format.  The genesis of this approach is as follows: in the September, 2005, edition of Plan-
ning and Environmental Law, Michael wrote an article in which he criticized the Amicus Commit-
tee’s position in several cases.  Lora, who frequently reports on the Amicus Committee’s work for 
the PLD Newsletter, believed it was important to respond publicly to Michael’s strong remarks, 
and prepared a detailed explanation of the APA’s position.  Rather than re-print Michael’s original 
article, we offered him the opportunity to write a counterpart to Lora’s response, which he gra-
ciously accepted.

Lora and Michael have written thoughtful, engaging pieces that are sure to keep your attention.  
We are fortunate that they have taken the time to contribute their views on this important issue, 
and we believe you will agree. 

—Eric M. Braun
EBRAUN@KENNEDYCOVINGTON.COM

—Bryan W. Wenter
BRYAN.WENTER@BINGHAM.COM

Winter 2006   News, Announcements and Information  

As a reminder, we’ve eliminated mailed 
hard copy editions of the PLD News-
letter and it’s now distributed digitally 
only. Notice of each issue is emailed 
to every PLD member, with a link en-
abling members to access the designed 
version of the Newsletter. In addition, 
a text only version is available on the 

Planning and Law Division website. 
Make sure your member profile with 
APA is up to date in order to ensure 
receiving the Newsletter and other divi-
sion communications. To update your 
email address or other contact infor-
mation, go to the APA website, https://
www.planning.org/myprofile/.

PLD Newsletter Now All-Electronic

Planning and Law is published quartlerly by the American Planning Association Planning and Law Division. © 2006 American Planning Association.

Call for Articles

Send us your proposals for articles for 
future issues of the Newsletter. Be cre-
ative; think beyond the ordinary and 
propose an interview, a Q&A with a 
panel of differing viewpoints, or some-
thing else our membership is not likely 
to find anywhere else. Submit your 
ideas to the Editor.

Announcing the 2006 APA Planning and Law Division Survey

The Planning and Law Division received valuable input from many members through last 

year’s survey.  We now seek your input again to tailor PLD’s services to the desires and inter-

ests of our membership.

Please take a moment to take the survey.  Completion of the survey should take approx-

imately ten minutes of your time. To make the survey more accessible and effective, it is 

available online at: www.hostedsurvey.com/takesurvey.asp?c=APAPla162527

The deadline to complete the survey is March 20th.

Thank you for taking this year’s membership survey. We hope that it will continue to be a 

valuable tool for PLD improvement.
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by Lora Lucero, AICP

T
his was certain-
ly a banner year 
for APA in the 
United States 
Supreme Court. 

Not only did APA, through its 
amicus committee, file more 
briefs with the “Supremes” 
this past term than it has pre-
viously, but its arguments were 
both persuasive and accepted 
by the Court. Planning & Law 
Division members have cer-
tainly read plenty about Kelo v. 
City of New London, 125 S. Ct. 
2655 (2005); Lingle v. Chevron 
USA, 125 S. Ct. 2074 (2005); 
San Remo Hotel, LP v. City and 
County of San Francisco, 125 S. 
Ct. 2491 (2005); and City of 
Rancho Palos Verdes v. Abrams, 
125 S. Ct. 1453 (2005). A very 
good compilation of these de-
cisions, APA’s amicus briefs, 
and commentary about each 
has recently been published by 
APA. Check out — “The Four 
Supreme Court Land-Use De-
cisions of 2005: Separating 
Fact from Fiction,” Planning 
Advisory Service Report Num-
ber 535 by sending an email to 
PASREPORTS@PLANNING.ORG.*

As the staff liaison to the 
amicus committee, I want to 
respond to a criticism leveled 
by one commentator who calls 
APA the “governments’ apol-
ogist” in these cases. See, Mi-
chael M. Berger, Planning and 
Environmental Law, September 
2005. But before I do, a public 
‘Thank You’ must be extended 

to the members of the amicus 
committee and the brief writ-
ers who have tirelessly con-
tributed hundreds of hours to 
APA this year. The Chair is 
Patricia Salkin, Director of the 
Government Law Center at 
Albany Law School. The other 
members of the amicus com-
mittee are Vivian Kahn, FAICP 
(Oakland, California); Rich-
ard Lehmann, AICP (Madison, 
Wisconsin); Deborah Rosen-
thal, AICP (Irvine, Califor-
nia); Nancy Stroud (Boca Ra-
ton, Florida); and Edward Sul-
livan (Portland, Oregon). The 
brief writers on these four cas-
es were Professor Tom Mer-
rill (Columbia Law School) 
and John Echeverria (George-
town University) on the Kelo 
brief; Professor Tom Roberts 
(Wake Forest School of Law), 
Ed Sullivan and Carrie Richter 
(both from Garvey, Schubert, 
Barer in Portland, Oregon) 
on the Lingle brief; Richard 
Ruda (State and Local Legal 
Center) on the Rancho Palos 
Verdes brief; and Tim Dowling 
and Doug Kendall (Communi-
ty Rights Counsel) on the San 
Remo Hotel brief. There are 
many others, too many to list, 
who assisted the amicus com-
mittee this year; but they each 
deserve a big ‘Thank You’ as 
well.

Now for my pet peeve — 
the inflammatory label “gov-
ernments’ apologist” that does 
so little to advance legitimate 
debate. The same critic thinks 
that APA is the “hired gun for 

local government” because “it 
seems there is nothing that lo-
cal government can do that the 
APA doesn’t support — no 
matter how outrageous or in-
jurious.”  He continues “[t]he 
APA knee-jerkily files briefs 
asking the Supreme Court to 
support the government action 
du jour.” See, Michael M. Berg-
er, “State and Local Planning 
Programs Have Had Quite an 
Impact; Perhaps It Is Time for 
a Rest” Chapter 16 — Plan-
ning Reform in the New Cen-
tury.

This criticism misconstrues 
the essential role of the amic-
us curiae, appropriately named 
“friend of the court,” and not 
“friend of the petitioner” or 
“friend of the respondent.” 
The amicus curiae are sup-
posed to assist the court, not 
to be cheerleaders for one par-
ty or another. Certainly APA 
is an advocate with a special 
interest and a special message 
for the Court, just as are all of 
the organizations that file am-
icus briefs, but APA does not 
advocate for the government. 
APA advocates for good plan-
ning, for the tools necessary 
to carry out and implement 
good planning, for the process-
es that support good planning, 
and for the beneficiaries of 
good planning — the commu-
nity and its citizens. No other 
professional organization rep-
resents the interests of plan-
ners and the planning profes-
sion in the courts.

While the Institute for Jus-

APA’s Amicus Committee Focuses on  
Issues with Community-Wide Impact
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that might help the court un-
derstand the issues from a dif-
ferent perspective than those 
advanced by either party, or 
if we can explain how the de-
cision might impact planners 
and the planning profession, 
then APA’s participation is 
warranted.

At the end of the day, per-
haps the criticism leveled 
against APA’s amicus partic-
ipation is a reflection of our 
success. If APA’s advocacy 
went unnoticed by the courts 
or our oppo-
nents, there 
might not be 
such criticism. 
APA made a 
difference in 
each of the 
four planning 
cases taken 
up by the Su-
preme Court 
this past term.

The Kelo 
case was 
about an im-
portant plan-
ning tool — 
eminent do-
main — that, 
APA argued, 
needs to be 
“used only in conjunction with 
a process of land use planning 
that includes broad public par-
ticipation and a careful con-
sideration of alternatives to 
eminent domain.” In his de-
cision for the majority, de-
clining to ban the use of emi-
nent domain for local econom-
ic development projects, Jus-
tice Stevens mentioned “plan-
ning,” “plans,” and “planner” 
more than 30 times. Without a 
doubt, Justice Stevens and the 
majority understood the im-
portance of planning for com-

munity revitalization.
The planning issue at stake 

in the City of Rancho Palos Verdes 
case was whether Congress 
ever intended to put communi-
ties on the hook for potentially 
devastating financial awards to 
property owners who are suc-
cessful in challenging state and 
local zoning and land use re-
quirements under the Tele-
communications Act. Can you 
imagine the chilling effect it 
would have on communities? 
Yes, certainly there are exam-

ples of “bad” 
land use regu-
lations, “bad” 
land use de-
cisions, and 
“bad” land 
use regulators. 
The Telecom-
munications 
Act provides a 
remedy to the 
property own-
er in those 
cases, such as 
the special use 
permit that 
the City of 
Rancho Palos 
Verdes was re-
quired to is-
sue. But Jus-

tice Scalia, writing for a unan-
imous court, agreed with the 
position advocated by APA that 
damages and attorneys fees are 
not remedies under the Tele-
communications Act.

The San Remo Hotel case pre-
sented an issue of fairness, 
pure and simple. Should com-
munities be forced to defend 
against takings claims in state 
court and, having won, be re-
quired to defend themselves 
again in federal court? APA ar-
gued that the property owner 
was not entitled to two bites at 

the litigation apple! Fortunate-
ly, Justice Stevens, along with 
a unanimous court, agreed.

The important planning is-
sue at stake in the Lingle v. 
Chevron USA case involved 
“process.” Which branch of 
government (the legislature or 
the judiciary?) has the respon-
sibility for passing laws and 
regulations to protect the pub-
lic welfare and the communi-
ty’s interests. Again, a unani-
mous court, in a decision au-
thored by Justice O’Connor, 
adopted the position advocated 
by the APA, the State of Ha-
waii and others, that the “sub-
stantially advances” test is not 
an appropriate test for a tak-
ings claim. The courts should 
not second guess the wisdom 
of the legislature in passing a 
law like the rent control law in 
Hawaii in the context of a tak-
ings claim. Perhaps we will see 
more due process claims as a 
result, as some have surmised. 
But takings jurisprudence has 
been greatly clarified to every-
one’s benefit.

Rather than throwing in-
flammatory labels in an effort 
to discredit APA’s amicus po-
sitions, the debate would be 
greatly enhanced if critics took 
issue with the merits of APA’s 
arguments. Public discourse on 
these issues deserve such de-
bate.

*Excerpts from PAS Report 
535 are included throughout 
this article.

tice, the Cato Institute, and 
other so-called private prop-
erty rights groups advocate for 
property owners and private 
property rights, APA advo-
cates for the rights of the com-
munity and the public-at-large. 
The property rights groups 
prefer to cast the debate as be-
ing government versus prop-
erty owner, but as planners we 
know the debate must focus on 
the bigger picture — the com-
munity.

What is the community, if 
not the citizens, the families, 
and, yes, the property owners 
who live there, as well as the 
future residents who may one 
day call the community home? 
This is the bigger picture, and 
we expect our city councilors, 
county commissioners, and ap-
pointed officials to make deci-
sions in the community’s best 
interest.

A strong public planning 
process is how we learn what is 
in the best interest of the com-
munity. So it should come as 
no surprise that when APA ad-
vocates for the community and 
good planning, we are often 
supporting the positions ad-
vanced by local governments 
charged with planning for their 
community’s future.

But before we file an am-
icus brief, we carefully review 
the case to see whether there 
are issues of importance to the 
planning profession. The pol-
icy guides ratified by the APA 
Board of Directors serve as the 
lodestar for the positions we 
advocate. We certainly can’t 
weigh in, in every case that’s 
brought to our attention. And 
we don’t want to file frivolous 
“me too” arguments and re-
peat arguments well briefed by 
the parties or other amici. But 
if we can advance an argument 

APA ADVOCATES FOR 

GOOD PLANNING, FOR THE 

TOOLS NECESSARY TO  

CARRY OUT AND IMPLE-

MENT GOOD PLANNING, 

FOR THE PROCESSES THAT 

SUPPORT GOOD PLANNING, 

AND FOR THE  

BENEFICIARIES OF GOOD 

PLANNING —  

THE COMMUNITY 

AND ITS CITIZENS
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APA HAS NEVER FILED  

AN AMICUS BRIEF THAT 

CRITICIZED STATE OR LOCAL 

GOVERNMENT ACTION.  

NOT ONCE. NOT EVER.
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te Dunes, 526 U.S. 687 (1999). 
That case is the paradigm of 
ugly government planning ac-
tion. Don’t take my word for 
it; I represented the proper-
ty owner. Long-time APA staff 
attorney Rodney Cobb used it 
as the archetype in his article 
Land Use Law: Marred by Pub-
lic Agency Abuse, 3 Wash. U. 
J.L. & Pol’y 195 (2000). His 
conclusion: “most observers 
would agree [that] the agen-
cy should have known that 
its actions were not appropri-
ate uses of their authority.” 

“[F]or almost all actors in the 
land use law arena, hearing the 
facts of [that] case was similar 
to hearing fingernails scratch-
ing across a blackboard.”

What made everyone recoil 
from the facts in City of Mon-
terey was that the case dealt 
with a parcel of land that, for 
many years, had been duly 
planned 
and zoned 
for high 
density resi-
dential use 
— a desig-
nation that 
would have 
permit-
ted more 
than 1,000 
homes. (If 
the city 
didn’t mean 
it, why did 
it plan and 
zone it that way? Is that “good 
planning?” Shouldn’t people 
be able to rely on the result 
that emerges from a lengthy 

by Michael M. Berger

Let me say this bluntly: 
in court — particularly 
the U.S. Supreme Court 

— APA acts as the handmaid-
en of government, supporting 
the position of whatever state 
or local planning agency has 
been challenged. I mean no 
disrespect to the hard-work-
ing members of APA’s amicus 
curiae committee. I do mean, 
however, to say things plain-
ly. (An expanded version of 
these thoughts can be found 
in a recently published APA 
book edited by Professor Dan-
iel Mandelker, FAICP, and en-
titled Planning Reform in the 
New Century (2005). My 
chapter — no. 16 — is entitled 
State and Local Planning Pro-
grams Have Had Quite an Im-
pact; Perhaps It Is Time for 
a Rest. The book is available 
from Planners Press, $49.95 
in soft cover for APA mem-
bers at: http://www.planning.

org/bookservice/description.

htm?BCODE=APRN. I appre-
ciate that APA has a strong 
enough corporate ego to pub-
lish it.)

I was invited to write this 
piece as a counterpart to one 
by Lora Lucero. Apparent-
ly Ms. Lucero took umbrage 
at my comments about APA’s 
consistent amicus position fa-
voring government regulation. 
I wish she had paid more at-
tention to what I said, and can 
only ask the rest of you to buy 
the book (a shameless plug) 
and judge for yourselves. My 
greatest concern is her com-
ment that, rather than “throw-
ing inflammatory labels,” it 
would have been better if I 
“took issue with the merits of 
APA’s arguments.”

I thought that is what I had 
done, but let’s take a look at 

the reasons why I concluded 
that APA has acted as a “gov-
ernment apologist” or “hired 
gun for state and local govern-
ment.” (I understand from in-
formal discussions with some 
of you that not all APA mem-
bers support all of the orga-
nizational positions discussed 
hereafter. But we can only 
judge APA by its official ac-
tions.)

First, in all the land use cas-
es decided on the merits by 
the U.S. Supreme Court since 
it began examining land use 

and takings issues in earnest 
in 1978, APA has never filed 
an amicus brief that criticized 
state or local government ac-
tion. Not once. Not ever. If 
someone can show me one, I 
will happily admit my error on 
the public stage of your choice. 
Whatever one may think of 
the theoretical posture of an 
amicus curiae, or “friend of 
the court” (rather than friend 
of a party), amicus briefs are 
generally filed by people with 
axes to grind, and APA’s briefs 
always denote that they are 
filed “in support of” whatev-
er government agency is being 
challenged and seek a ruling in 
the government’s favor — re-
gardless of the specific issues 
briefed by APA.

Second, it doesn’t seem to 
matter what the government 
action was, or how outrageous 
it was. APA links arms with 
the regulator and marches in 
support. Let’s start with what 
is perhaps the ugliest exam-
ple, City of Monterey v. Del Mon-

planning process?) The prop-
erty owner never sought any-
thing close to the maximum 
density. The city put him 
through a planning wringer 
for five years, during which it 
considered — and formally re-
jected — five different proj-
ects with nineteen alternative 
site plans. He started with a 
proposal for 344 homes (not 
1,000, but 344) and worked 
downward from there. The last 
rejected plan called for only 
190 homes — less than 20% 
of what was called for on the 
city’s approved plans and zon-
ing maps. The courts uniform-
ly concluded that the city had 
no intention of allowing de-
velopment and that the plan-
ning process had been a cha-
rade. Or, as Justice Scalia put 
it at oral argument, it looked 
as though the property own-
er was being “jerked around,” 
and at some point you begin 
“to smell a rat.”

City of Monterey would have 
been an ideal vehicle for APA 
to show its balance and its 
views about good planning 
by condemning the city’s ac-

tions and 
supporting 
the prop-
erty owner. 
Or perhaps, 
if actually 
supporting 
a property 
owner was 
too much 
to swal-
low, then it 
might have 
presented 
itself as a 
truly neu-

tral friend of the court, ex-
plaining that the city’s actions 
were simply beyond the pale 
and the planning community 

APA’s Amicus  
Posture Needs Balance
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could not support them. (U.S. 
Supreme Court Rule 37.3[a] 
allows an amicus brief to be 
filed “in support of neither 
party,” presumably to present 
an argument, but avoid sup-
porting either side.) But what 
did APA do with that “finger-
nails on the blackboard” case? 
Did it tell the Supreme Court 
that the city’s action was out-
side the boundaries of accept-
able planning behavior? That 
it did not represent “good 
planning?” That it was not — 
as the city’s lawyer told the 
Court — “typical” of the way 
the planning process works? 
No. It filed a brief in that case 
that said it was “in support 
of” the city and urged that 
the judgment in the property 
owner’s favor “should be re-
versed.” Asking the Court for 
a decision in Monterey’s favor 
— regardless of the specific ar-
guments put forth in the amic-
us brief — was a mistake. And 
a missed opportunity to dem-
onstrate even-handedness.

Third, City of Monterey was 
only one of a substantial group 
of APA Supreme Court am-
icus failures. APA backed the 
losing side in First English Evan-
gelical Lutheran Church v. Coun-
ty of Los Angeles, 482 U.S. 304 
(1987), Nollan v. California 
Coastal Commission, 483 U.S. 
825 (1987), Lucas v. South Car-
olina Coastal Council, 505 U.S. 
1003 (1992), Dolan v. City of Ti-
gard, 512 U.S. 374 (19994), 
Suitum v. Tahoe Regional Plan-
ning Commission, 520 U.S. 725 
(1997), and Palazzolo v. Rhode 
Island, 533 U.S. 606 (2001) 
among others. Thus, I reject 
Ms. Lucero’s suggestion that 
criticisms like mine are mere-
ly “a reflection of our [APA’s] 
success.” 2005 may have been 
a wildly “successful” amicus 

year for APA, but the mess in 
Monterey was hardly an APA 
success story. Nor were any of 
the other cited cases. My com-
plaint about APA’s position is 
not that its arguments some-
times succeed, but that it sup-
ports government actions that 
are antithetical to the common 
good.

Part of my dispute with 
APA may lie in differing views 
of the common good. I do 
not believe it is in the gener-
al public interest in our consti-
tutional sys-
tem of gov-
ernment for 
the state to 
wield its pow-
er to compel 
individuals to 
fund projects 
for the rest 
of us to en-
joy by requir-
ing them to 
maintain open 
space or ani-
mal or plant 
sanctuaries on 
private prop-
erty at their 
own expense. 
I think that 
all of us ought 
to underwrite 
those proj-
ects (includ-
ing preservation) undertaken 
for the general good if we real-
ly believe it ought to be done. 
(Is environmental protection 
good? Sure. Put it on the ballot 
and the public will vote wild-
ly in favor every time. Change 
the ballot question to a bond 
issue to have the public ab-
sorb the cost of protection and 
the numbers will change rad-
ically. Does that justify foist-
ing off the full cost onto in-
dividuals who happen to own 

the “wrong” land at the wrong 
time? If “we” collectively don’t 
want to fund it, perhaps we 
don’t really want it.) Lest it be 
forgot, the Bill of Rights was 
adopted to protect individuals 
against the government acting 
on behalf of the polity, not the 
other way around. Theft, pet-
ty or grand, and regardless of 
the perpetrator, is not a good 
thing. Nor is it justified by 
even the purest of motives.

Fourth, Suitum and its af-
termath presented APA in a 

strange light. 
In that case, 
the Tahoe Re-
gional Plan-
ning Agency 
fought stren-
uously to 
keep an 80-
year old wid-
ow from us-
ing her small 
residential lot 
and then even 
from litigat-
ing her com-
plaint about 
that prohibi-
tion on the 
merits. APA 
candidly — 
and rightly — 
told the Court 
that the cur-
rent ripeness 

rules (the progeny of William-
son County Reg. Plan. Com-
mission v. Hamilton Bank, 473 
U.S. 172 [1985]) are unfair 
and abuse the rights of land-
owners. Confusingly, howev-
er, APA concluded its argu-
ment in that brief by urging 
the Court to rule in the agen-
cy’s favor. But that’s not the 
worst of it. When Congress 
decided to address the ripe-
ness issues in proposed legis-
lation that would have permit-

ted 5th Amendment takings 
suits to be brought in federal 
court, the sponsors told Con-
gress about APA’s persuasive 
Suitum arguments. APA’s re-
sponse? Its president wrote to 
Congress to “repudiate” the 
very things APA had solemnly 
told the Supreme Court. Was 
it just coincidence that the 
“repudiat[ion]” supported the 
position urged by state and lo-
cal government?

Fifth, the Williamson Coun-
ty rule thus supported by APA 
required the property owner 
to use the “variance” process 
in order to plan the develop-
ment of a 676-acre tract with 
a golf course and 736 home 
sites. Even if you like using 
the discrete variance tool for 
such a massive job (and that’s 
what the Supreme Court did, 
contrary to any normal under-
standing of the variance con-
cept), is it “good planning”? 
And is it also “good planning” 
to mandate that procedure af-
ter the project has already 
been approved multiple times 
and the developer has already 
spent more than $3.5 million 
and dedicated the golf course 
to the county? (Need I men-
tion that the county’s actions 
drove the developer into insol-
vency? That’s why Williamson 
County’s adversary was Hamil-
ton Bank — the lender — not 
the developer.)

Contrary to mythology pop-
ular in some precincts, prop-
erty owners loathe William-
son County not because they 
want to sue municipalities 
twice about the same issue and 
they think Williamson Coun-
ty stands in their way, but be-
cause they want to do so once 
— in a court of their choos-
ing (whether state or feder-

AMICUS BRIEFS ARE  

GENERALLY FILED BY PEOPLE 

WITH AXES TO GRIND, AND 

APA’S BRIEFS ALWAYS  

DENOTE THAT THEY ARE 

FILED ‘IN SUPPORT OF’ 

WHATEVER GOVERNMENT 

AGENCY IS BEING  

CHALLENGED AND SEEK A 

RULING IN THE  

GOVERNMENT’S FAVOR —  

REGARDLESS OF THE 

SPECIFIC ISSUES BRIEFED BY 

APA
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2006 APA National 
Conference Session 
Proposals

PLD is sponsoring three ses-
sions at this year’s Nation-
al Conference in San Anto-
nio, Texas. The titles of the 
three sessions are Fair Hous-
ing Laws and Planning Deci-
sions; Exactions and Takings 
Law; and Riverkeeper Orga-
nizations. Those sessions and 
others of interest to the mem-
bership will be highlighted and 
described in greater detail in 
the second annual Conference 
Newsletter, which will be dis-
tributed early next month. Ad-
ditional information is also 
available in the Preliminary 
Program recently distributed 
by APA.

Results of the Inaugural 
Planning and Law 
Division Fellowship

PLD would like to publicly 
congratulate its first ever Fel-
lows, Erin E. Burg and Gwendo-
lyn M. Allen. They were select-
ed by the Fellowship Commit-
tee from a competitive group 
of applicants.

Erin is a joint degree student 
at the University of North 
Carolina, in its School of Law 
and Department of Region-
al Planning, where she is fo-
cusing upon sustainability and 
land use planning. Erin earned 
an undergraduate degree at 
the University of Wisconsin-
Madison. Gwendolyn is a law 
student at the University of 
Maryland School of law. She 
received a masters degree in 
urban planning and real estate 
development from Saint Louis 
University and an undergradu-
ate degree from the University 
of Kansas.

The Fellowship Program was 
approved during PLD’s busi-
ness meeting at the 2005 Na-
tional Conference in San Fran-
cisco. The Fellowships are im-
portant components of PLD’s 
plans to enhance its member-
ship and improve coordination 
with other organizations in the 
fields of planning and law. The 
Fellows are currently assisting 
in the preparation of a mem-
bership survey and the second 
annual Conference Newsletter. 
Erin and Gwendolyn will serve 
as Fellows for the remainder of 
the current school year.

In the summer of 2006, 
PLD will issue a call for appli-
cations for the next group of 
Fellows.

Amicus Committee 
Report 

One of APA’s functions is to 
provide legal support on matters 
of critical interest to the planning 
community. The Amicus Cur-
iae Committee, which files “friend 
of the court” briefs in key feder-
al and state court cases, is made 
up of a distinguished group of land 
use law experts and is staffed by 
well-known land use lawyer and 
planner Lora Lucero, AICP. 
Lora provided the following re-
port; her reports are regular fea-
tures of the PLD Newsletter.

Wetlands, billboards, and 
eminent domain all kept the 
APA Amicus Curiae Com-
mittee busy in January 2006. 
APA filed an amicus brief in 
the wetlands case to be heard 
February 21st in the U.S. Su-
preme Court. Rapanos v. Unit-
ed States (consolidated with 
Carabell v. U.S.). The issue 
is whether the reach of the 
Clean Water Act extends to 
non-navigable wetlands. APA 
believes it should and it does. 

The APA Board of Direc-
tors adopted a policy guide on 
wetlands in 2002 that was in-
corporated throughout the 
brief. (www.planning.org/poli-

cyguides/wetlands.htm)
“Wetlands are complex and 

critical resources which should 
be protected, enhanced and re-
stored, where feasible, in or-
der to increase the quality and 
quantity of the nation’s wet-
land resource base. The Amer-
ican Planning Association sup-
ports the goal of no net loss 
of the nation’s remaining wet-
lands. This goal requires rea-
sonable regulatory oversight 
of activities which may impact 
wetlands and a broad interpre-
tation of ‘navigable waters’ to 
include isolated and non-navi-
gable waters.” www.planning.

org/amicusbriefs/pdf/rapanos.

pdf.

If you happen to be in 
Washington, DC on Febru-
ary 21st, stop by the United 
States Supreme Court to hear 
oral argument in this impor-
tant wetlands case. And then 
let the rest of us know how 
the arguments went by sharing 
your thoughts in the next PLD 
newsletter. www.supremecour-

tus.gov/visiting/visiting.html 
APA also filed two amicus 

briefs in January in cases in-
volving the regulation of bill-
boards, in the 11th Circuit 
Court of Appeals in Tanner Ad-
vertising Group, LLC v. Fayette 
County, Alabama (www.plan-

ning.org/amicusbriefs/pdf/tan-

ner.pdf), and in the 6th Cir-
cuit Court of Appeals in Prime 
Media, Inc. v. City of Brentwood, 
Tennessee (www.planning.org/

amicusbriefs/pdf/primemedia.

pdf). The Tennessee, Alabama, 
Florida, and Georgia Chapters 
of APA joined National in fil-
ing these briefs. APA owes a 

big “thank you” to Bill Brinton, 
Esq. (an attorney with Sce-
nic America), and John Baker, 
Esq. (an attorney in Minneap-
olis) and Randal Morrison, Esq. 
www.signlaw.com for drafting 
top-notch arguments in both 
briefs.

Oral argument in the 
MacPherson case (Measure 37) 
was heard on January 10 in 
the Oregon Supreme Court. 
The following day, the Ohio 
Supreme Court heard oral ar-
gument in the City of Nor-
wood eminent domain case. 
APA filed amicus briefs in 
both cases.

To hear more about the 
work of the Amicus Curiae 
Committee, don’t miss “APA 
in the Courts,” a session in the 
Bettman Symposium at the 
APA National Conference in 
San Antonio, TX. Patty Salkin, 
Chair of the Amicus Curiae 
Committee, will be moderating 
the program Sunday morning 
(April 23). Robert Freilich (Los 
Angeles), Gary Powell (Cin-
cinnati) and John Baker (Min-
neapolis) will be joining her.

Then on Sunday afternoon, 
Patty Salkin and David Callies 
will go head-to-head in a lively 
discussion about the Kelo case 
and its aftermath in the past 
7 months. Professor Callies 
filed an amicus brief on behalf 
of a number of law professors 
in support of Suzette Kelo’s 
position, while Dean Salkin 
filed an amicus brief on be-
half of law professors who sup-
ported the City of New Lon-
don. Come to the session pre-
pared. You can read both am-
icus briefs (and the other 37 
amicus briefs filed in Kelo v. 
City of New London) at www2.

als.edu/faculty/psalkin/lul_emi-

nent.html.
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Call for Nominations

The Planning and Law Di-
vision will soon hold its elec-
tions. Additional information 
will be available shortly. Bal-
lots will be distributed via e-
mail, so be sure the informa-
tion in your APA profile is up 
to date. Go to www.planning.
org/myapa, enter your APA ID 
and password (or create a new 
one), and make any changes. 
The changes are effective im-
mediately. 

As the new leaders will take 
office at the Division Annu-
al Business Meeting during 
the APA National Planning 
Conference in San Antonio, 
TX, April 2006, all candidates 
should be prepared to attend 
the conference. 

PLD Website Update 

PLD continues to build the 
Division’s website at www.

planning.org/planningandlaw/

overview.htm. The Division’s 
website includes archived is-
sues of the Newsletter, min-
utes of PLD’s business meet-
ings, the Division’s roster, an 
events listing, and other in-
formation of interest to Di-
vision members. Bookmark 
the site and use it as a re-
source. We encourage feed-
back about the PLD website 
and ask visitors to send sug-
gestions, comments, and/or ad-
ditional information to post 
on the site to Nicole Lacoste at 
LACOSTEN@BALLARDSPAHR.COM.

National, Regional 
Events Listing

You can make announce-
ments of upcoming national 
and regional events of interest 
to PLD members by sending 

them to the Editor. We’re look-
ing for events by the American 
Bar Association, Association 
of Collegiate Schools of Plan-
ning, state and regional APA 
chapters, law schools, and oth-
er similar organizations. Help 
us build the network of plan-
ners and lawyers concerned 
with planning law issues. 
(Note that by including an an-
nouncement here, PLD is not 
indicating its sponsorship or 
endorsement unless specifical-
ly stated.)

March 9-10, 2006

Rocky Mountain Land Use 
Institute hosts its 15th Annu-
al Land Use Conference at the 
University of Denver Sturm 
College of Law. For more in-
formation, see www.law.

du.edu/rmlui.

April 22-26, 2006

The American Planning As-
sociation will hold its annu-
al conference in San Antonio, 
Texas. Information is available 
at www.planning.org.

April 10-12, 2005

The Institute of Municipal 
Law Officers holds its 2006 
Mid-Year Seminar at the Omni 
Shoreham Hotel in Washing-
ton, DC. For more information 
see www.imla.org.

September 17–20, 2006

The Institute of Municipal 
Law Officers holds its 71st An-
nual Conference in Portland, 
Oregon. For more information 
see www.imla.org. 

August 17–19, 2006

ALI-ABA hosts its Twenty-
Second Annual Land Use Insti-
tute: Planning, Regulation, Lit-
igation, Eminent Domain, and 
Compensation in Chicago, Illi-

nois. For more information, go 
to: www.ali-aba.org.

PLD Members Build 
Annotated On-line 
Resource List 

In response to member re-
quests for more informa-
tion on resources to help keep 
abreast of planning law devel-
opments throughout the coun-
try, an annotated list of on-line 
planning law resources has be-
come a regular feature of the 
Newsletter. We’re relying on 
our members to build this re-
source by sending information 
on websites, listservs, on-line 
sources for statutes and cas-
es, etc., to the Editor. When 
you do so, include a brief de-
scription of the site. Please 
note that including a resource 
in the Newsletter is not an en-
dorsement by PLD of the site 
or the positions or opinions 
expressed therein.

Professor Dan Mandelker’s 
“Land Use Law” website (ls.
wustl.edu/landuselaw) is a core 
element of his land use law 
course at Washington Univer-
sity School of Law. It includes 
course materials, a variety of 
land use law related links (in-
cluding statutes, ordinances, 
cases, and commentary). Not to 
be missed is the “Photos” sec-
tion, which includes pictures 
from the sites of many impor-
tant land use cases.  

 Findlaw (www.findlaw.com/

casecode/). Findlaw provides 
access to federal and state 
constitutions, statutes, regu-
lations, and published court 
opinions. 

Community Rights Counsel. 
CRC is a nonprofit, public in-
terest law firm based in Wash-
ington, DC that provides stra-
tegic assistance to state and lo-

cal government attorneys in 
defending land use laws and 
environmental regulations. 
CRC’s website (www.commu-

nityrights.org/legalresources/

legalmain.asp) provides briefs 
filed by CRC, pending Su-
preme Court regulatory tak-
ings cases, Supreme Court 
opinions in key takings cases, 
and petitions for certiorari. 

Pace Law School Land Use 
Law Center. The website for the 
Land Use Law Center (www.

pace.edu/lawschool/landuse) 
provides a variety of resources, 
including an online data base 
and training and other materi-
als for attorneys, planners, gov-
ernment officials, community 
leaders, and citizen groups. 

News of PLD Members

A continuing feature of the 
Newsletter continues a fea-
ture is News of PLD Members. 
Help nourish PLD’s grape-
vine by sending us news of our 
members — job changes, re-
tirements, awards, appoint-
ments to boards and commis-
sions, and the like. Send sub-
mittals to the Editor. 

In December, Robert J. Sit-
kowski, AICP, AIA, returned 
to the Hartford, Connecti-
cut office of Robinson & Cole 
LLP. Bob may be reached at 
RSITKOWSKI@RC.COM.

Volunteer Opportunities 
with PLD and Beyond

If you’re interested in vol-
unteering some time to PLD’s 
work, get in touch with Eric 
Braun, Division Chair. 

If you’re working on an ef-
fort that would benefit from 
the volunteer efforts of your 
PLD colleagues, drop a note to 
the Editor.
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al), just like all other plain-
tiffs with federal constitutional 
claims are free to do. (By the 
way, some of the most scathing 
criticisms of Williamson County 
have come from AICP mem-
bers, ranging from police pow-
er hawks like Dan Mandelk-
er and Bob Freilich to more 
mild-mannered advocates like 
Dwight Merriam and John Del-
aney. Citations supplied on re-
quest.)

Sixth, in Tahoe-Sierra, the 
Supreme Court lauded “good 
planning,” as APA urged it to 
do, dubbing moratoria essen-
tial tools in the process. But 
is a decades-long moratori-
um “good planning?” Is it nec-
essary? There are plaintiffs in 
that litigation (moms and pops 
on quarter-acre lots in subdivi-
sions that had already been ap-
proved and begun — not large 
corporate owners of vast unde-
veloped tracts) who bought sin-
gle-family lots in partially built-
out subdivisions in the hills 
overlooking Lake Tahoe more 
than a quarter-century ago — 
and they are still prevented 
from using them for anything. 
Sorry, but whatever you want 
to call it, that isn’t planning. It 
is confiscation. If APA want-

ed to encourage 
good planning, 
it would have 
forthrightly 
told the Court 
that the only 
good morato-
rium is a short 
one that doesn’t 
deny the land-
owner all use 
during its ex-
istence. (See, 
e.g., the analy-
sis by Dwight 
H. Merriam, 
FAICP & Gur-
don H. Buck, AICP, in Smart 
Growth, Dumb Takings, 29 
Environmental Law Rptr. 10746, 
10756 [Dec. 1999].)

Seventh, the vaunted de-
velopment enabled by Kelo v. 
City of New London, 125 S.Ct. 
2655 (2005) isn’t happen-
ing. No one wants to build the 
things the city planned, Pfizer 
Pharmaceuticals (the project 
was intended as an adjunct to 
the Pfizer development near-
by) announced in 2002 that 
it didn’t need the five star ho-
tel and condos the city envi-
sioned for this site, and some 
areas of the project — includ-
ing the area around Mrs. Ke-
lo’s house — don’t even have 

a plan (check it out; there is 
a blank area on the “plan”). 
They are essentially being 
land-banked. Seventy-three 
million dollars has been spent 
so far, with nothing to show 
for it but mounds of bad pub-
licity. (The local newspaper re-
ported recently that state gov-
ernment is no longer seen as a 
project supporter, Ted Mann, 
“Fort Trumbull: City Still Un-
sure Where Gov. Rell Stands 
On Plan,” The Day, Dec. 
30, 2005, and a mediator is 
now being engaged to try to 
bring people together. Warren 
Richey, “Battle Over Property 
Rights Goes On, Despite Rul-
ing,” Christian Science Monitor, 

Jan. 4, 2006.) Why is it “good 
planning” to displace people 
from their inoffensive middle 
class homes just so someone 
else can live there eventually, 
assuming the city ever really 
gets around to doing some se-
rious planning for the area?

I could go on, but my point 
is not that APA is always 
wrong. My point is that APA 
always supports the govern-
ment — and that, at least, 
ought to make people (in-
cluding, perhaps especially, its 
members) suspicious. The gov-
ernment may not always be 
wrong, but this much is cer-
tain: the government is not al-
ways right. Think about it.
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